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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re application serial no. 85966358 (DR. VAPE)

Filed on June 21, 2013

BODY VIBE INTERNATIONAL, LLC )
)

Opposer, )
) Opposition No. 91215512

v- )
)

Cox, David )
)
)

Applicant. )

Trademark Trial and Appeal Board
United States Patent and Trademark Office
P.O.Box 1451
Alexandria. VA 22313-1451

OPPOSER'S MOTIO N FOR RULE 11 SANCTIONS AGAINST APPLICAN T WIT H
RESPECT TO ANSWER FILE D OCTOBER 17, 2014

BODY VIB E INTERNATIONAL, LLC, a limited liabilit y company legally organized

under the laws of New Mexico, with a principal place of business of 11445 E. Via Linda, Suite

2626, Scottsdale, AZ 85259, (hereinafter "Opposer"), hereby submits the following Motion for

Rule 1 I Sanctions against Applicant and his attorney.

A. Background

Opposer served on Applicant the attached Rule 11 Motion (Exhibi t A) by l sl class mail on

December 19, 2014. Applicant's only correspondence during the 21 day "safe harbor" period
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was the attached letter of December 30, 2014. (See attached Exhibi t B) Opposer's reply letter

was forwarded on January 9, 2015 and no reply of any kind was received from Applicant. (See

attached Exhibi t C) As noted in the other papers filed today, Applicant is attempting to avoid a

ruling on this Rule 11 motion by filin g a last minute motion to amend his answer one or two days

before Opposer may fil e this Rule 11 motion. Opposer (as noted in its opposition/response filed

today) hereby requests that Applicant's motion to amend be denied given its frivolous nature and

that this Rule 11 motion be ruled upon by the Board with regard to Applicant's October 17, 2014

answer that is currently the operative pleading for this case.

B. Conclusion

Given the foregoing, Opposer hereby requests a ruling from the Board on the attached

Rule 11 motion that was properly served on Applicant and is now out of the "safe harbor" period

of 21 days (+5 days for 1st class mail service.) Per Section C of the attached motion, Opposer

requests that if Applicant does not comply with the motion, that the opposition either be

sustained in its favor or that the Board issue an order to Applicant as specified in the motion.

Alternatively, Opposer requests that the Board issue any other relief that it may deem just and

proper.

DATED this _̂ day of January, 2015.



Respectfully submitted,

BODY VIBE INTERNATIONAL, LLC

Thomas P. Philbrick, Esq.
John E. Russell, Esq.
Attorneys for Opposer

ALLMAR K TRADEMARK®
2089 Avy Ave.
Menlo Park, CA 94025

Telephone: (650)233-2789
Facsimile: (650)233-2791
Email: tom@tUhnarktradernark.com
allmarktrademark@gmail.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re application serial no, 85966358

Filed on June 21,2013

BODY VIBE INTERNATIONAL, LLC

Opposer,

v.

Cox, David

)

) Opposition No. 91215512

) Opposed Mark: DR. VAPE

Applicant.

Trademark Trial and Appeal Board
United States Patent and Trademark Office
P.O.Box 1451
Alexandria, VA 22313-1451

OPPOSER'S MOTIO N FOR RULE 11 SANCTIONS WIT H REGARD TO
APPLICANT' S ANSWER FILE D ON OCTOBER 17,2014

BODY VIBE INTERNATIONAL, LLC, a limited liability company legally organized

under the laws of New Mexico, with a principal place of business of 11445 E. Via Linda, Suite

2626, Scottsdale, AZ 85259, (hereinafter "Opposer"), hereby moves the Trademark Trial and

Appeal Board (the "Board") for the imposition of Rule 11 sanctions against Applicant and his

attorney for the improper pleadings contained in Applicant's Answer to Opposer's first amended

opposition that was filed with the Board on October 17, 2014. (See TBMP §527.02)

A. GOVERNING LAW :

527.02 Motion for Fed. R. Civ. P. 11 Sanctions
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Fed. R. Civ. P. 11...(b) Representations to Court.
By presenting to the court a pleading, written motion, or other paper
—whether by signing, filing, submitting, or later advocating it an attorney
or unrepresented party certifies that to the best of the person's knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances:
(l)i t is not being presented for any improper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the cost of litigation ;
(2)the claims, defenses, and other legal contentions are warranted by existing law or by a
nonfrivolous argument for extending, modifying, or reversing existing 1
aw or for establishing new law;
(3)the factual contentions have evidentiary support or, if specifically so identified, wil t likely
have evidentiary support after a reasonable opportunity for further investigation or discovery;
and
(4)the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on belief or a lack of information.

(NOTE: Bold and underline added for emphasis.)

B. Analysis of Applicant' s Averments that Violate Rule 11

In Opposer's First Amended Notice of Opposition which was filed at the Board on July

25, 2014 and approved via Board Order on October 3, 2014, a series of averments were made in

Paragraph 7 under "COUNT TWO" that relate to Applicant's YouTube and FaceBook postings.

(See full text of Opposer's First Amended Opposition attached as Exhibit A) These averments

discuss a YouTube video that appears to depict Applicant David Cox pitching his DR. VAPE

branded goods at a marijuana convention in Oregon. If true, this evidence would support

Opposer's allegation that Applicant's goods are not in lawful use in commerce. Further,

Opposer alleges in Paragraph 7 of its amended opposition that the "attached Exhibit B" depicts

Applicant's FaceBook page that discusses a "Bud of the Month" club, If true, this evidence

would further support Opposer's "unlawful use in commerce" claim as it would be quite unusual

for a company to promote varieties of marijuana if the underlying products sold were not

intended for use with it. In short, it would be nonsensical for a business to promote the use of

marijuana if its goods were not related to this market in any way.



In its answer to paragraph 7 of the amended notice of opposition, Applicant's response

consisted of the following statements....

"Admit the existence of said YouTube video. Deny Applicant's device is marketed and sold

primarily for use with cannabis." (See attached Exhibi t B which is a copy of Applicant's

complete answer to Opposer's first amended opposition.)

The above referenced response violates Rule 11 for several reasons. First, via this answer

which was signed by Applicant's attorney, when only admitting the "existence" of the YouTube

video, Applicant is not answering the averment with an affirmative or negative response, or a

lack of information or belief denial. The video either depicts the Applicant David Cox or it does

not and it either depicts him marketing his Dr. Vape branded goods at a marijuana conference or

it does not. There is no in between answer to paragraph 7 of the amended notice of opposition

and Applicant should be expected to provide a good faith substantive response to the allegation

under the TTAB rules. By attempting to dodge the averment in the opposition, Applicant is

presenting the answer for the improper purpose of increasing delays and costs associated with the

litigation. Opposer should have a substantive affirmative or negative answer to the averment,

however, at present it must conduct costly discovery and/or depositions to confirm its suspicions.

Second, via a subtle answer contained in Applicant's answer to amended notice of

opposition labeled "paragraph 15," it has apparently expressly denied that the asserted YouTube

video depicts the Applicant David Cox at a marijuana convention. Apparently, it has also

expressly denied that the asserted Facebook postings are from the Applicant and promote the use

of cannabis with Applicant's goods. The Applicant's paragraph 15 averment reads as follows....

"Applicant denies any allegations in the Opposition that have not been explicitly admitted."



This answer clearly violates rule 11 because the YouTube video and Facebook posts

appear to clearly be attributable to the Applicant. Such an answer is frivolous and violates Rule

11 as it is a denial of "factual contention not warranted by the evidence." There are no specific

denials of the Facebook postings or the person depicted in the YouTube video of amended

opposition paragraph 7, so this automatically triggers Applicant's paragraph 15 "catch-all denial

clause" that apparently denies anything not explicitly admitted. On information and belief, this

is Applicant's attempt to deceive the Board and the Opposer with a subtle express denial of

certain things it knows to be true. Opposer is entitled to a clear answer of the averments such as

"admitted, the attached YouTube video depicts Applicant selling his merchandise at a marijuana

convention," or "denied, the video does not depict the Applicant." At present, given the

paragraph 15 "catch-all denial," it is unclear as to whether Applicant has expressly denied the

averments in paragraph 7. Such gamesmanship is impermissible under Rule 11 as the deceptive

response avers facts that are not supported by evidence.

C. Relief Requested

In view of the above outlined arguments and evidence, Opposer respectfully requests an

order from the Board that instructs the Applicant to respond as follows

1. Provide a specific on the record admission or denial of all allegations in paragraph 7 of

Opposer's amended notice of opposition. The answer must directly answer the allegation and

state whether the video depicts the Applicant, whether the video depicts Applicant at a marijuana

conference with his Dr. Vape branded goods and whether the attached FaceBook page depicts

Applicant's usage of the Dr. Vape mark in connection with a "bud of the month." Opposer wil l



agree to not file this motion with the Board should Applicant fil e such an amended answer within

the time allotted under Board rules.

2. Should the Applicant not agree to fil e an amended answer bringing its answer into conformity

with TTAB rules (Rule 11 included), Opposer respectfully requests that the opposition be

sustained in its favor and that such a terminating sanction be promptly issued by the Board.

DATED this ' | T/flay of December, 2014.

Respectfully submitted,

BODY VIBE INTERNATIONAL, LLC

Thomas P. Philbrick/fesq.
John E. Russell, Esq.
Attorneys for Opposer

ALLMAR K TRADEMARK®
2089 Avy Ave.
Menlo Park, CA 94025

Telephone: (650)233-2789
Facsimile: (650)233-2791
Email:tom@allrnarktrademark.com
allmarktrademark@gmail.com



CERTIFICAT E OF SERVICE

I hereby certify that a true and complete copy of the foregoing OPPOSER'S MOTION FOR RULE
11 SANCTIONS WITH REGARD TO APPLICANT'S ANSWER FILED ON OCTOBER 17, 2014 has been
served on Applicant's attorney of record by mailing said copy on December 19, 2014 via First
Class Mail, postage fully prepaid to:

Mark S. Hubert, P.C.
Attn: Mark S. Hubert, Esq.
2300 SW First Ave., Suite 101
Portland, OR 97201

Thomas P. Philbrick

Dated: \Jt



IN TI IE UNITED STATES PATENT AND TRADEMAR K  OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re application serial no. 85966358

Filed on June 21.2013

BODY VIBE INTERNATIONAL. LLC )

Opposer, )
> Opposition No. 91215512

v. )

Cox, Duvid )

Applicant. )

Trademark Trial and Appeal Board
United Stales Patent and Trademark Office
P.O. Box 1451
Alexandria, VA 22313-1451

FIRST AMENDED NOTICE OF OPPOSITION

BODY VIBE INTERNATIONAL, LLC, a limited liabilit y company legally organized

under the laws of New Mexico, with a principal place of business of 1 1445 E. Via Linda, Suite

7626. Scottsdalc. AZ 85259, (hereinafter "Opposer"}, having filed a timely extension of time to

oppose, hereby believes that it is being damaged and wil l continue to be damaged by ihe

application for the mark DR. VAPE (standard character mark) in International Class 11 shown in

U.S. serial no. 85966358, and hereby opposes the same.

As grounds for opposition, it is alleged that:

i . David Cox, an individual and citizen of the United States (hereinafter "Applicant") is

the current listed owner of record of the application for ihe mark DR. VAPE {standard character

i;+ A
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

91215512
Defendant
Cox, David

Correspondence
Address

MARK S HUBERT
MARK S HUBERT PC
2300 SW FIRST AVE STE 101
PORTLAND, OR 97201-5047
UNITED STATES
markhubert@pacifier.eorn;nicoiehi; ^pactfie

Submission Answer

Filer's Name Mark S. Hubert, Attorney for Defendant

Filer's e-mail markhubert@paeifier,com

Signature /MarkS, Hubert/
Date 10/1772014

Attachments 14~1017_Answer First Amended,pdf£3692195 bytes





















EXHIBIT B



MAR K S. HUBERT, P.C.
Patent Prosecution & Intellectual Property Litigation

2300 SW First Avenue, Suite 101
Portland, OR 97201

Telephone: (503)234-7711

December 30, 2014

Thomas P. Philbrick
Allmark Trademark
2089 Avy Ave.
Menlo Park, CA 94025

Mr. Philbrick;

RE: Permission to File Amended Pleading

I am in receipt of your proposed Motion for Rule 1 1 Sanctions, dated December 19,

2014. It appears that I did not address what you consider an allegation in paragraph 7 of your

First Amended Notice of Opposition. Since it was contained in quotation marks, and prefaced

with "See" I did not treat it as anything other than a reference.

I have prepared Applicant's First Amended Answer to First Amended Notice of

Opposition and I am prepared to fil e it, however since more than 20 days have passed pursuant to

FRCP 1 5(a) and TBMP 507.02 I may amend its pleading only by written consent of every

adverse party or by leave of the Board. I am assuming that you have, or are giving me this

written consent in paragraphs 1 and 2, pages 4 and 5 of your Opposer's Motion for Rule 1 1

Sanctions With Regard to Applicant's Answer Filed on October 17, 2014.

Please confirm if this is the case. Upon confirmation I will fil e the amendment as

unopposed and preface it with a statement as to your written permission.

Cordially,

Mark S. Hubert

Mark S. Hubert**  Nicole E. Hyatt*
markhubert@pacifier.com nicoleh@pacifier.com

*Oregon State Bar Member
•Registered to Practice Before the USPTO



CERTIFICAT E OF SERVICE

The undersigned does hereby certify that on this 30SI day of December 2014, a true and
correct copy of this letter (RE: Permission to File Amended Pleading)
in Opposition 91215512 has been served upon the Attorney for Opposer by mailing the same by
U.S. Mail, first-class, postage paid, to the Attorney at his address of record, as follows:

Thomas P. Philbrick
Allmark Trademark
2089 Avy Ave.
Menlo Park, CA 94025

And By email to tom@allrQiarktrademark.com

By:
MarkS. rfubert, OSB No. 982564
MarkS. Hubert P.C.
2300 SW First Ave, Suite 101
Portland, OR 97201
Telephone: (503) 234 7711
markhubert@pacifier.com

Attorney for Applicant, David Cox

MARK S. HUBERT, P.C.



EXHIBIT C



ALLMAR K TRADEMAR K ®

~2089AvyAve.
Menlo Park, CA 94025

Telephone: 650-233-2789
Fax: 650-23 3-279 J

January 9, 2015

VI A FIRST CLASS MAI L and EMAI L TO markhubert@pacifier.com

MarkS. Hubert, P.C.
Attn: Mark S. Hubert, Esq.
2300 SW 1st Ave., Suite 101
Portland, OR 97201

Re: David Cox's request for  permission to fil e Amended Answer  Pleading in Dr.
Vape trademark opposition number  91215512

Dear Mr. Hubert,

We are in receipt of your December 30, 2014 letter with the caption of "RE:
Permission to File Amended Pleading." We appreciate your apparent willingness to
attempt to resolve the Rule 11 violations contained in your October 17, 2014 answer to
first amended opposition. However, your December 30l letter only indicates a
willingness to amend the answer relating to the referenced FaceBook allegation. While
ceitainly one of the problems with your amended answer, it certainly isn't the only
violation as discussed in our draft motion for Rule 11 sanctions.

Our concern with simply granting my client's unconditional consent for you to
fil e an amended answer is that given your December 30 letter, your amended answer
sounds like il would almost certainly contain what in our view are similar and/or identical
Rule 11 violations with perhaps the only cure being in relation to the allegation regarding
your clients FaceBook page. This would leave my client in the predicament of seeing
your amended answer only upon its filin g and then having to draft a different and revised
Rule 11 motion for service on your office, with a renewed waiting period before service
at the TTAB, This obviously isn't practical nor what is contemplated under the Rule 11
procedure.

In an effort to avoid the anticipated merry-go-round of revised and resubmilted
Rule 11 Motions, Body Vibe suggests what it believes to be a reasonable compromise. In
an effort to resolve this Rule 11 issue short of TTAB intervention, Body Vibe requests
that it be permitted to review your proposed amended answer draft before it is submitted
at the TTAB. If Body Vibe believes the Rule 11 issues to be cured in the draft amended
answer, then it wil l provide its consent for the filing of the amended answer. On the



other hand, if any of the Rule 11 issues outlined in its draft motion for Rule 11 sanctions
remain, then it wil l not provide its consent and wil l instead proceed with the filin g of the
motion at the TTAB.

To be clear, under Rule 11, Body Vibe is entitled to admissions or denials of the
allegations in paragraph 7 that are presented in a good faith manner, not simply evasive
statements such as "said YouTube video exists." To comply with the spirit of Rule 11,
everything contained in paragraph 7 needs to be expressly admitted or denied in a clear
manner so mat Body Vibe knows where Mr. Cox stands. Further, Mr. Cox's catch-all
denial in paragraph 15 of its October 1711 answer needs to be clarified to determine if he
is denying significant portions of Body Vibe's paragraph 7 of its amended notice of
opposition.

We trust that Mr. Cox is agreeable to Body Vibe's request to review the
proposed amended answer before consent to fil e can be contemplated. Please provide
your response and the amended answer draft by 5pm Pacific Time on January 14th,
otherwise Body Vibe wil l proceed with the filin g of the Rule 11 motion with the TTAB.
Please call or email with any follow up questions that you may have. Thank you.

Sincerely,

sq.Thomas P. Philbrick,
John E. Russell, Esq.
ALLMAR K TRADEMARK ®
Attorneys for Body Vibe
International, LLC
Phone: (650)233-2789
Email: tom@alhnarktrademark.com

CC: Body Vibe International, LLC



CERTIFICAT E OF SERVICE

I hereby certify that a true and complete copy of the foregoing OPPOSER'S MOTIO N
FOR RULE 11 SANCTIONS AGAINST APPLICAN T WIT H RESPECT TO ANSWER
FILE D OCTOBER 17, 2014 has been served on Applicant's attorney of record by mailing said
copy on January 23, 2015 via First Class Mail, postage fully prepaid to:

Mark S. Hubert, P.C.
Attn: Mark S. Hubert, Esq.
2300 SW First Ave., Suite 101
Portland, OR 97201

Thomas P. Phi I brick

Dated:


